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OGC HAS REVIEWED.

Hles 18 Qctoder 1948
0ffice of the General Counsel
Limitetion of Danages

i, Thie contragt provides for the installation, and main.
tenange and operation of a Yurzglar-alarm system. This contrect
sontaine a elause limiting the 1iadility of the contractor to the
Govarament for eagh btreach. The liquidatad damages are nominal
($50.00) and are proposed on the basis that it would be "imprasticel
and exiremely difficult to £ix the actusl damages". In this regard,
it is assumed that the contents of the vault proteched will consist
of almomt, 1f not, entirely classified pepers which are not readily
eusceptidle to monetary valuation, .

2, The law mppears to be well mettled thet the parties to &
eontract may agree on liquidated damages for asy breach of the
soniract when the material or services to be provided under the con-
frast oannot be remdily obtained on the open market, and damsges
would be difficult to determine. The Supreme Court has stated
m Printing and Publishing Association v. Hoore, 183 U.S, 642)

#Zhe decislons of this court on the dootrine of liquidated
dazages and penalty lend no suppert to the ocontention that
parties may not bona fide, in s cese where the damages are of
an wncerialn naturs, estimate and agree upon the measure of
Qampges which may be susiained from the breach of an agreement.
Un fhe contrary, this court has consishently maintained the
prineiple that the intention of the parties is %o e arrived
&% by the proper construstion of $he agreement made betveen
Shem, and that whether e particular stipulstion to pay s swm
of monsy is to Ve frested as a panalty, or as an sgresd ascer-
talmment of Aa%;; is to be determined by the sontrset, fairly
eunstrusd, it be the duty of the court always, where the
damages are uneertain and have Deen liquidated by an sgreement,
i2 enforce the contract.” :

3. On the other hand, if the mtipulation for liguidated dmmage
is, on the face of the contrach, disproprotionats to possidle astual
dansges, then the sum will most probabdly be ¢onstrued as a penalty
and snforced only to the extent of esctual denmages sustained. In
paseing, it ia noted thet proper liquideted damamges do not have to
¥e proven; it is sulficlent ts plead the dresach of contract.
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%, In revieving the atatutes and opinlens, there does not
sppear to be any resiriciion of the Sovernmenits right to agres
ts 1iquidate damages. Yhen '‘Time of Delivery' is of ths essence
ar services or materfal gennot be readily obteined in the epen
‘merket, su wppropriaste tiguidated dsmages clauss esn be nroDerly
imcluded in the contract. OCenerally, lloutdnted daveges should
net be permitied o excesd the contraet price, slthough this usually
sppiies %o situntions vhere supplies or commodities oen be readily
obtaingd, and, I» which llculdated damages sheuld not have been
stipulaled at all. The converse 1s §1lustrated in the situstion
an ¥high the Compireller commented in 16 Comp. Gen. b, In that
suse, damges were stipulated for delsys in delivery of two ltems .
«f materisl not readily obiainable In the open market. Damages
sasanted to $800.00 for §105.00 werth of mapplise, and the Comptreller
stated $het slthough the clause was sppropriats, there wea Ro
apparsat relationship between the agreel sam snd the potential injury.
Por the adsents of a showing of actusl damage resulting from the
dalsy in delivery, the provislon was treated in the naturs of &
peaalty and not recognised. It shenild be noted thet a contribvuting
fastor Yo this conclusion was ths Tmot that the stipulated dawsges
appiled squally to two itews and falisd to distinguish a suitable
menaare of damages.

%, The opinions of the Comptzroiler heve deen directed S
aeatracts in vhich payment of stipulated dammges have worked a hard-
ship on the Contracter rather tham the Sovernsent, The cleuse in the
sendract under convlderation Is governed %y the general rales out-
lined sbove, dut 1 also raises the question of whether there is any
1imitation on the contracting officer’s suthority to liasit to Govern.-
mentts potential right to clalm damages, Since the ssrvices %o be pre-
whded pannot Be resdily {indeed, cennct de sstisfackterily) obtained
from wny other contracter, a 1iquideted damages ¢lause is appropri-
ate. Sinee 1% is sssumed that the contenis sf the protected vauld
& mot heve an intrinsic valus ia money, the amonnt indicated in the
slsane way be scoepted as approvriate. 1f at any time there is a
tosn of oronerty which le suscontible to ascwrate svaluation, then
the stipulated mmount mi b de considersd ao dispromortionate as %o
perpit en asaesscent of actusl danege.
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